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PROCEEDI NGS
WEDNESDAY, OCTOBER 7, 2015

THE CLERK: This is the tine set for sentencing in
United States of Anmerica versus Hammond, Case No. 10-60066.

THE COURT: M. Papagni .

MR, PAPAGNI: Please the court, | know that you
read all of the materials before we have these proceedi ngs.

Thank you.

And this one is a little out of the ordinary
because it's a resentencing. The way | am going to present
our argunents for everyone present is to start off by
readi ng what the defendants are recomending. 1In the letter
of Septenber 30th, 2015, M. Matasar and Ms. Matthews --

Ms. Matthews replaced M. Bl ackman, who passed away. He was
a very fine | awer
Wat they wote was, "Considering all the
facts and circunstances, including the
Ninth Grcuit's ruling, we," that being the
defendants, "urge this court to conclude that a
sentence of 60 nonths for each defendant is the
reasonabl e sentence.”

The governnent agrees. In my opinion to you,
Judge, | said 60 nonths. | recommended 60 nont hs when | was
before the trial judge back in Cctober 2012. And in June of

2012, just shortly before mdnight in the courthouse in
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Pendl et on above the post office before Dwm ght Hamond and
St even Hammond agreed to accept the verdicts that found them
guilty, I warned them | gave themfair warning, | said,
This is a sentence that I'd recommend. And they agreed to
that. They knew that.

Since then there's been a lot witten by people
who weren't in that courtroomwho didn't know what happened
in that trial.

But these two nmen stood up. They knew what their
sentence was going to be. They accepted it. They were nen
about it. | respected that.

Here we are again.

Now, there's been a |ot said by sone fol ks about
the governnment in this case, and at no tinme have | ever
called these two nen terrorists. Never. They commtted
arson, two arsons, M. Steven Hammond; one arson, Dw ght
Hamond. There's been attacks on the BLM  Well, in this
country you can attack anybody you want. That's fair.
That's what we call, in this country, freedom of speech

BLM was sitting in a situation in Eastern O egon,
the court's aware of it, where you got naturalists who want
to | ock everything up, you got hunters who |like to hunt
public | ands, you got recreationalists that want to be on
those public lands, and you have ranchers who live there al

year long trying to take care of their property and have
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grazing | eases on those public lands. But those grazing
| eases do not give themthe right to exclusive use of those
| ands.

Now, they may think BLM m smanaged them and |
know St even Hammond said that repeatedly, and they are
entitled to their opinion. But they are not entitled to
burn the property. |It's not theirs. |It's the public's.
And that's why they are here today.

Now, back in Cctober 2012, | stood up and said
good things about these nen because you can tell by all the
folks in the courtroom they have done wonderful things for
their community. They are hard-working people. 4-H  They
have done -- they have donated sonme of their beef. They
have had Oregon State fol ks cone out. For nost people in
Burns, they are spoken of highly, and | have spent a | ot of
time in Burns. | also spent a lot of tine above and on the
| and.

And | also spent a lot of tinme talking to BLM
firefighters, the young ones, not the nmanagenent. These are
people in their 20s who -- you know, contract firefighters
that go out there and endanger their lives fighting these
bl azes.

So here we are today. So how did we get here?
Vell, there was a jury of seven nen and five wonen t hat

found these two guilty of commtting arson. They also found
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themnot guilty of commtting other arsons. And as you wl|
find out shortly, that's one of the reasons why | am not
agreeing with the probation office.

Now, sone folks don't know it, but the U S
Probation Ofice is recommendi ng the 70-nonth sentence
which is longer than I amrecomendi ng of 60, for Steven
Hamond, and the probation office here, who |ooked at this
case, is asking for Dm ght Hanmond to serve three nonths
| onger than 60 nonths, which | am not agreeing to.

The governnent's recomrendi ng | ess than the U S.
Probation O fice thinks these men should get for their
crimes. W think the probation office -- with all due
respect to Ms. Robb, the probation officer is wong. And I
gave you ny reasons in ny sentencing neno, and I will touch
upon themas | go through ny argunent.

60 nonths is enough. It's the mninumthat's
mandated by a statute that Congress passed, the President
signed, and the U S. Attorney's Ofice is obligated to
enf orce.

And if that wasn't clear enough, Judge Mirphy said
that in the Ninth Grcuit, and the Suprene Court did not
reverse the Ninth Grecuit.

Now, these two nen could not have been better
represented at trial. M. Mtasar did a phenonenal job of

defending his client to the best of his ability. He got
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acquittals on some counts. And M. Blackman, |ikew se, when
he was here and tried the cases, was a worthy adversary,
good advocate. They were well represented at trial.

So people who wite about this being a case about
sonme back-burns that go astray apparently weren't in that
courtroomfor two weeks listening to the testinony. The
testinony, well, let's talk about that for a second. The
jury convicted both the Hamrmmonds of using fire to destroy
federal property for a 2001 arson known as the
Har di e-Hammond fire | ocated in the Steens Muntain
Cooper ati ve Managenent and Protection Area. Well, that was
kind of the formality of it.

But why did they get convicted? Was it sone BLM
enpl oyee who testified that said that they did it? No, it
wasn't. It was Dusty Hammond, their grandson and uncl e, who
said howthis fire occurred. Was it sone BLM enpl oyee who
witnessed it? No, it wasn't. It was a hunting guide and a
father and son fromUtah that were hunting. Those were the
governnment witnesses that testified agai nst these two nen.

And what did they have to say? WlIl, Dusty
Hamond, along with Gordon Choate, the hunting guide, the
hunter and his father fromUah testified the arson occurred
shortly after Steven Hanmmond and sone of his hunting party
illegally slaughtered -- that was the description by Gordon

Choate, the hunting guide -- slaughtered sone deer that were
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on BLM property, and they didn't have a hunting license to
do that. Steve Hanmmond hid behind a rock after he was seen
by the hunting party, M. Choate, and the young man and the
father. And Dw ght Hanmmond knew this hunting party was in
the area because he had nentioned it to Dusty.

M. Choate recogni zed Dwi ght Hammond because
M. Choate had been on a previous hunting expedition a year
or two earlier, had conme across Dwi ght Hammond, and shortly
afterwards there was a fire and he had to | eave the area, so
that stuck out in his mnd.

Two years before this fire that they are to be
sentenced for, Steven Hanmmond was convicted of interfering
with a lawful use of public land. 1In Cctober of 1990, he
confronted another |icensed hunting guide and his group that
were on public lands, told himthat he was concerned t hat
they m ght shoot onto his property even though they were on
BLM property, and the next day he fired several shots from
his firearmthat the hunting party heard about, but he said
was shooting at rabbits.

Now, the interpretation the governnent gives this
is that these two nen thought that their grazing | eases gave
them exclusive rights to BLM property. But it's public
property, not BLM property. |It's public property. These
hunting people had a right to be there, and M. Steven

Hanmond was convicted of that, as the presentence report
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poi nts out.

But the nost crucial evidence in that case, Judge,
and you weren't the trial judge, was that the then
13-year-ol d Dusty Hanmmond, who testified when he was about
21, said that Steven Hammond, after slaughtering the deer
handed out Stri ke Anywhere nmatches and told the 13-year-old
to drop the |it matches because they were going to light up
the whol e country on fire. That's the testinony fromthe
trial. And the teenager testified that he barely escaped
fromthe eight- to ten-foot-high flames by taking refuge in
a creek.

Now, upon seeing the snoke in the area where the
deer were slaughtered, the hunting guide, M. Choate, he
experienced this before after neeting Dw ght Hamond, got
his hunting party out of there, and the father and son went
back to Utah. They testified at the trial.

Now, after the fire was started and the snoke was
seen by the guide and these two nen from U ah, Steven
Hamond cal l ed up the BLM and said he was going to do a
back-burn and burn the invasive species. That was his claim
for setting this fire. The problemwas the timng didn't
work. He called up after the fire was al ready burning.
Snmoke was seen by the hunting guide and the two nen.

Now, as M. Matasar is witing down, this was

hotly disputed at trial. But the testinony of the teenage
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relative, the governnment would submit, was the nost
convincing than the story given by Steven Hamond.

The 139 acres of public | and destroyed all the
evi dence of the deer and the gane violation. The gane
officer couldn't find any after the fire had di ed down.

And where the presentence report witer is wong,
she wants to increase the sentence on these two guys because
she says that that created a substantial risk that
endanger ed BLM peopl e or other folks. The answer is it
didn't. Can't count Dusty. He was an acconplice because he
did what his uncle and grandfather told himto do. And the
hunting gui de and his two people, you know, two nen, they
got out of the area before they were endangered. So with
all due respect to Ms. Robb, we don't agree with that
enhancenent .

Now, in 1999, Steven Hamond was warned by BLM not
to set fires which could burn the public lands. There had
been an ongoi ng problem Now, the Hammonds, especially
Steven, thinks that burning this |and, and they even offered
the exhibit that shows that the BLM burns it to get rid of
i nvasi ve species. That's true. W didn't dispute that.

And there is a lot of folks that want to argue BLM
did a bad job burning that property when they are trying to
make it better, and they can argue that all they like.

Maybe they are right. That didn't concern us for the fire
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that took place in 2006.

In 2006, that arson was known as the Krunbo Butte
fire located in the Mal heur National WIdlife Refuge and the
St eens Mount ai n Cooperative Managenent and Protection Area.
And what happened, Judge, was that through that area they
have these what they call dry lightening storns. The
court's aware of this, I know And an August |ightening
storm had started nunerous fires and a burn ban was in
effect. They call it a red flag warning, burn ban.

Everyone in that comunity knows what it neans. You are
noddi ng your head. You know what it neans. |t neans you
don't start fires. Steven Hanmond knew t hat.

But what was nore inportant and what concerned the
governnment wasn't the acre that got burned by M. Hanmond,
but he knew that BLMfirefighters were in the area. He nade
it a point of calling the sheriff and wanted to prosecute
the BLMfirefighters if they trespassed on his property. He
knew they were in the area.

So he went out and he decided to start what he
t hought, his own back-burn to save his wi nter feed.

Now, sone ranchers would say that's pretty
reasonabl e under the circunstances. After all, the BLM does
back-burns all the tine. You know, a man, a wonan have a
right to go ahead and protect their property in these dry

lightening storms. (kay. Let's accept that to be true.
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So Steven Hanmmond, of course, called up the BLM or

the county fire marshal or soneone el se and said, By the

way, | know there's BLMfirefighters in the area. | am
going to be doing this. | knowthere's a burn ban in
effect. | knowthere's a red flag warning, but | want you

to tell your firefighters be careful because this is where
amgoing to do it and you are on notice.

That's what a good nei ghbor does. He didn't do
that, and the jury found he didn't do it. They found him
guilty. They found himguilty because he started the
backfires, and the backfires were seen because you had a
group of young contract firefighters, a captain named Brett
Dunten, who was in his early 20s. He's in his early 20s and
he's a captain. And he | ooks down fromthe butte and he
sees these fires and they are separate fires. He's got his
crewto worry about. He's looking at that and this is not
right. This is not right.

And so he does the responsible thing. Wthout
knowi ng who was doing it or why he was doing it, he noved
his crews; nmade sure they canped in a site where they could
not be endanger ed.

Now, Ms. Robb here, she wants to increase the
sentence for M. Hamond to 78 nonths, in part, under the
gui del i nes because she said that endangered those

firefighters. Well, M. Mitasar is scribbling. He is going
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to stand up and we are going to both agree they weren't
endangered. The difference is M. Hammond didn't do
anyt hi ng not to endanger these firefighters. They did it
thensel ves. Young captain did his job right. And by doing
that, that enhancenent, that increase in M. Steven
Hanmond' s sentence, is not appropriate, and we oppose it.
W disagree with Ms. Robb, respectfully.

Now, two things happened after each fire. After
the fire in which they were covering up the slaughter of the
deer, according to Dusty Hammond's testinony at trial, which
there wasn't many people there to listen to it, what he
testified was that Dwm ght and Steven told himto keep his
nmout h shut, as did another relative who is in this
courtroom and not to tell anybody about it and nobody
needed to know about the fire because they'd go to jail. So
they knew what they did was wong. W call that an
incrimnating statenent. And Dusty Hammond testified about
that, 13-year-old boy at the tine and 21-year-old man who
testified.

Now, sone people mght say, Wiy did this young nan
wait so | ong before he disclosed what his grandfather and
uncle had done illegally? Well, at trial it never came out.
M. Matasar and M. Bl ackman correctly, in nmy opinion,
tactically speaking, did not go into that subject.

But in the presentence report, Paragraph 46a, and
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in 2012, in Cctober, | nentioned it during the sentencing.
And the very first filing on the subject was done by the
def endants, ECF 100. In that was the fact that Steven
Hanmond, in 2004, had taken sandpaper to the chest of Dusty
Hanmond because as a kid he had done sonething stupid and
carved sone initials into his chest, a girlfriend or

sonet hing, not clear. So M. Steven Hammond t ook sandpaper
to the boy's chest to get themoff. And according to Dusty
Hammond, he said if that didn't work that they'd fillet them
off. He tal ked about kids being -- raising kids |ike
raising cattle and dogs. He was a frightened --

MR. MATASAR  Your Honor, | have a matter for the
court about this. [1'd like to address it before M. Papagn
goes further.

MR PAPAGNI: Well, | can stop. | think the court
knows it's in the presentence report. | amjust explaining
why it's going to take eight years for this young man to
finally disclose it.

MR MATASAR | will readdress it after he's
finished, if that's okay.

THE COURT: It's right in the report. | have read

Go ahead.
MR. PAPAGNI: Let ne address that, at | east the

| egal argunent that's comi ng. The Johnson decision nmakes it
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clear, and this court knows the Johnson decision, that if a
prosecutor stands up and tries to break his plea or her plea
agreenent, they are trying to influence the court with
information that would increase the plea bargain agreenent;
in this case, 60 nonths, that that's a grounds for appeal,
and that's a grounds for reversal on appeal if the

Ninth Grcuit says that's how the court was influenced.
That's what that's all about.

Now, in fairness to M. Matasar and Ms. Matthews,
we have kind of comuni cated on this subject. The court
knows we do that. M. Matasar doesn't like nme referring to
this, and I can understand why. But at trial, the reason
for offering it was to explain why it took Dusty eight years
bef ore he di scl osed what happened to that fire and his fear

of his Uncle Steve.

So it was disclosed pretrial. Discovery was
provided in April of 2000 -- | think it was "11. But | cite
that in nmy pleading. It's cited in the presentence report,

al though we didn't have one in 2012, but Judge Hogan knew
all about it.

And you are here to resentence these nen, and even
t hough you weren't the trial judge, you are entitled to know
what went on at trial, at |east the best we can put it
together. And | imagine we are going to have a difference

of opinion here in a nonent.
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But the point of fact is is Dusty Hanmond was a
key witness, and the point of the fact is is the Hammonds
have put down a |ot of information, which I know you have
read, | think it was over 199 pages, saying what great
citizens they are and what dedicated famly nen they are.
And in 2012 and today they are. | amnot saying that they
are perfect. | amnot saying they are bad. | am saying
that you are entitled, as the judge, to have a conplete
picture of their character and history under 18 U S.C. 3553.

| am al so saying that the government is urging,
asking, telling you that the deal that was nade, telling you
that what | amgoing to quote you in a second from Judge
Mur phy is the sentence that should be appropriate in this
case is 60 nonths, no nore, no less. That's what | told
themin 2012, that's what | told themtw ce at the
sentencing in 2012, and that's what | am sayi ng t oday.

And since | have appeared in this court since
1990, | keep ny plea bargains. | don't think there's any
guestion about that.

But the court knows you are entitled to all the
facts. And who knows. Maybe they want to say that Dusty
Hamond nmade this testinony up because of that incident in
2004. And keep in mnd it was 2004. That's 11 years ago.
That's an ol d incident.

And he went into diversion. Steven Hammond went
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into diversion as reported in the presentence report, and |
have no evidence he's done anything wong since then to any
of the children or any of the people that he did. Quite the
contrary, since we are on the topic, of all the character
letters and history letters that you have got, and there are
a lot of folks here that said great things about these guys,
and, you know, | have read themall nyself, and whether you
are inalittle cafe coffee shop in Burns, people think
pretty highly of the Hammonds that way. And many tines the
nmedi a has comment ed about, well, the prosecutor even

acknow edged they are good people. Well, I did. | did.

But sone of these folks don't acknow edge that | al so
pointed out in 2012 this incident with Dusty. Kind of left
that out. Not today.

Per haps the nost heartfelt letter that you shoul d

have read is the letter by Steven Hanmond's wife. | see the
court nodding your head. It was a wonderful letter. And |
have | ooked in the back of the courtroom | sat outside the

courtroom | ooking at folks. And | have watched his kids
grow. They have gotten big, especially his son; alnost as
big as he is now.

This is a tough sentence for everybody. This is a
tough sentence for everybody.

But they are here today because they violated the

law, and the | aw says sonething very specific. And in this
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courtroom as | understand it, we follow the | aw

So Dusty was told to keep his nouth shut, and he
did for eight years. Now, | have given you the reason why
we think he did.

As far as the 2006 fire was concerned, the young
firefighters told their boss, a guy nane Lance Ckeson, a big
boy from I daho, he was kind of the lead firefighter in the
area, couldn't nake it today, told himabout these fires.
And Lance cane across Steve while he was out fighting
another fire, and Lance told Steve Hanmond that he needed to

alert BLM when he was starting fires because he could kil

soneone.

So what did Steve do? D d he apol ogi ze? Say, you
know, | amsorry. | forgot. | was in such a hurry. A lot
of things going on. | didn't have ny cell phone. D d he

of fer an apol ogy |i ke a good nei ghbor woul d? Say, oop,
slipped ny mnd? No. Wat he said was, Well, maybe you
guys had just better clear out, and he drove away.

Now, as | said back in Cctober 2012 before the
trial judge, we recommended the five years, as | told thema
little before mdnight in Cctober -- or excuse nme -- June of
2012. | tried to show their good deeds and agreed they had
done them | commented on the letters then, especially his
wife's letter, which really touched ny heart. | conmented

about Steven Hammond's crimnal m streatnment of his nephew,
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which | did so again. Never called thema terrorist; called
t hem ar soni sts.

Judge Hogan, the judge who heard the trial, told
hi mwhat the | aw was. The sentencing neno we prepared the
court, | amsure, read. |It's pretty simlar to the one
wote here this last tinme. And we kept our prom se. W
asked for the five years. The trial judge disagreed. He
t hought it was unconstitutional. He thought it violated the
Ei ght h Arendnent, and he inposed a nuch | esser sentence. He
i nposed a sentence that he said at the time that he thought
was appropriate. The governnent did what we are supposed to
do when soneone doesn't followthe law, be it a judge or be
it two ranchers in Eastern Oregon. W appealed. W said he
was w ong.

Ms. Zusman, sitting to ny left here, she handl ed
the appeal. Sone people think | did the appeal. They are
wong. Soneone better than ne did the appeal.

And the NNnth Grcuit got that appeal, and
M. Mtasar and | think M. Blackman back then, it could
have been Ms. Matthews, who is here today, they argued, and
then what they said was, first, that we shouldn't have been
able to appeal. They said that the governnent, by naking
this agreenent, wasn't allowed to appeal .

So Judge Murphy, witing for the court, said

on Page 884, 742 F.3d Page 884, "The Hammonds
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negoti ated for favorable recommendati ons fromthe
governnent and the dism ssal of charges. Such
benefits are consideration enough to support a

pl ea agreenent. Finally, contrary to the
Hamonds' assertion, the record | eaves no doubt
that the governnent preserved the objection to the
sentences that it raises on appeal.

“In its sentencing nmenorandum and at
sentenci ng, the governnent argued that the trial
judge | acked discretion to deviate fromthe
statutory m ni num"

So M. Matasar had sone problens with us
appealing, as did M. Blackman and Ms. Matthews, and the
Ninth Crcuit said no. You are wong. The governnent had
the right to do it because it was an ill egal sentence.

Then Judge Murphy turned to the sentences
that were inposed, and he says the foll ow ng,
guot e, sane page, Turning nowto the nerits, we
hold that the district court illegally sentenced
the Hammonds to terns of inprisonnent |ess than
the statutory m nimum A m ni num sent ence
mandat ed by statute is not a suggestion that
courts have discretion to disregard.

| omt the citation.

This is the quote that I want the court to
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hear and underline and follow. Quote, The court
bel ow was bound to sentence the Hammonds to
five-year terns of inprisonnent. See the statute
cited that they viol at ed.

It doesn't say sentence themto nore than five
years. It doesn't say sentence themto |less than five
years. Judge Murphy and that panel were very clear. And
t he governnent follows the court's direction

And with all due respect to Ms. Robb, while she
may think |onger sentences are appropriate for these two
men, the governnent does not. Dw ght Hanmmond has never been
convi cted of anything before he got convicted in that
courthouse in Pendleton and a jury found himguilty.

By all accounts, he's a pretty good man and he
| oves Anerica. | know that fromsone of the 4th of July
stuff he did for the coomunity. | amnot saying he doesn't.

But | am saying that when they burned those deer
and they started that fire, that was an arson, and you are
here to pay the price like I told himhe would back in June
of 2012.

And Steven Hammond, a | ot of people probably agree
with himthat BLM managenment doesn't really help the
ranchers a whole lot, and that's fine. But he had no right
to burn that public property. It's not his. It's the

public's.
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And | respect Steven Hamond because he's al ways
stood up and took it Iike a man. He didn't conpl ai n about
the sentences at the tine.

So we think that Judge Murphy got it right. Well,
the Hammonds did what they are entitled to do. They
appeal ed to the Suprene Court, and the solicitor genera
wote a brief and so did the Hanmonds. The Hamobnds poi nt ed
out all the m stakes they thought were nmade and how t hey
thought the trial judge's sentence was appropriate. And the

Suprene Court sinply denied cert., which is a fancy way of

saying they rejected the argunent. It goes back to the
Ninth Grcuit. It cones back to this court. The tria
judge is retired, and here we are. |It's been a |ong

j our ney.

The | ast comments | need to nmake are al ong the
lines of the findings the court needs to nake regarding the
present ence report.

In addition to the substantial risk, which we
di sagree --

THE COURT: So I'd like to interrupt.

MR PAPAGNI:  Yes.

THE COURT: | want Ms. Robb to have a chance to
address before you give your calculations --

MR. PAPAGNI :  Fi ne.

THE COURT: -- the process that probation had to
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go through, both at the tine of the sentencing before and
what Ms. Robb has had to do to put together the presentence
report that | have read.

Ms. Robb, would you tal k about that?

M5. ROBB: Yes, Your Honor.

Oiginally when the defendants were sentenced, a
presentence report was not ordered and, instead, the
probation office did a prelimnary cal cul ati on

THE COURT: And how did that happen?

M5. ROBB: That was requested by the court that it
be provided to the parties, and it was sent by e-mail to the
parties and provided to Judge Hogan with a wai ver
specifically saying this is a prelimnary cal cul ati on and
subj ect to change upon a full investigation ordered by the
court. That full presentence investigation was not ordered
and so a prelimnary cal culation was used originally to the
court.

THE COURT: And when this case cane back to you
what did you do?

M5. ROBB: Your Honor requested a full presentence
i nvestigation be conpleted, and so we requested to interview
t he defendants, to have full review of discovery, and to
offer a chance for both parties to provide full insight on
their views of the case and the facts. And we took all that

i nto consi derati on.
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THE COURT: And did that happen?

M5. ROBB: We did have full review of the facts,
but the defendants did not participate in a presentence
interview And so the probation office was not able to
consi der any sort of variance because we have no -- we have
had no personal contact wth the defendants to consider
those factors. And that information was provided to counsel
as well as to why we are not weighing in on a variance.

So we proceeded with our presentence
investigation. It was reviewed through our review process,
and we subsequently had different cal cul ations than the
prelimnary one provided for the original sentencing. The
parti es have different cal culations, and they provi ded those
to the probation office and have had a chance to object to
the report. The difference in all of those cal cul ations are
outlined in the addendum of the presentence report. And
they have been responded to, and now they are before the
court to nmake a decision on different findings.

THE COURT: Now wal k through your cal cul ations, if
you woul dn't mnd, M. Papagni.

MR PAPAGNI: Please the court, the governnent did
talk to Ms. Robb and provide her with our files. | think
there were about -- | think there was three, maybe four
filing cabinets full of reports and transcripts and things.

Ms. Robb does a thorough job, and, as | said,
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nothing I amsaying today is disrespectful to her. W
sinply disagree. W agree with the defense.

Now, back in 2012, as Ms. Matthews points out in
the joint sentencing letter, the governnent did not object
to Judge Hogan's cal culations. W did object to speeding up
the sentencing 45 days, and we did not have a presentence
report, as the court's pointed out.

And when | spoke to Ms. Robb, ny obligation as a
prosecutor, as | see it, is if it benefits a defendant, you
say it does; if it doesn't, you say that too. | tried to do
that today by saying what's good about these nen and what's
not so good.

W disagree with Ms. Robb. 1In the two fires they
were convicted of, not the other conduct, but the fires they
were convicted of, no one was endanger ed.

THE COURT: Gkay. | don't have a problemw th how
you analyzed it. | amjust having Ms. Robb explain that she
was nmuch after the fact and | ooking at this case, as is
expected, objectively and with cooperation factored in.
Peopl e made deci si ons about how to participate. So sinply
just get ne to your nunbers --

MR PAPAGNI : Thank you.

THE COURT: -- because | don't disagree how you
have approached it. But she didn't have the benefit of the

tinme up front involved and neither did Jed Davis, who is an
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extraordi nary | awer/presentence witer, who | had the
privilege of working with for many, many difficult nortgage
fraud cases, and he was in a very difficult situation. He
actually works now no longer. He went back to Hawaii. But
his work is excellent, and I know he actually woul d be here
standing wth Ms. Robb over these cal cul ati ons because |
suspect he was unconfortable not doing a full presentence
report under the time lines of the statute.

So both M. Davis and his excell ent work,
Ms. Robb's need to be underscored in terns of what we expect
in this courtroom

So give ne your calculations --

MR. PAPAGNI: Thank you.

THE COURT: -- because | have known since | wal ked
in here what the Court of Appeals said. | knew before |
wal ked in here what's in all these papers. So just help ne
make the findings that | need to make so | can inpose the
sentence that will be inposed.

MR PAPAGNI: | amgoing to nake it as easy as |
can, then. W disagree with the obstruction of justice. W
concur with the calculations that Ms. Matthews has put
forward as far as the advisory guidelines. And we then
concl ude that under U. S. Sentencing Cuideline Section
5GL. 1(b), which is on Page 13 of the governnent's sentencing

nmeno --
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THE COURT: Um hmm

MR, PAPAGNI: -- that trunps those cal cul ations
and requires that the mandatory m ninmumof five years be
I nposed.

Now, with that said, Judge, | conclude, as I
began. The governnent's deal with these two nen was five
years. | have said it to you, |I think, what? Ei ght, nine
times now?

THE COURT: And if you want to say it so sonebody
renenbers, it's really only three tinmes. |If you need to do
it five times or six or eight or nine --

MR PAPAGNI: Well, | can say it six times nore if
the court would like, but the fact of the matter is, Judge,
is that we stand by our deal. W made it at mdnight in
June. W nmke it again here now in Cctober 2015.

And that's all | have to say.

THE COURT: Thank you.

M. Matasar, M. Matthews, however you want to
proceed.

MR MATASAR  Your Honor, we have kind of divided
this up, but we want the court to be clear that we are
joining in each other's objections.

THE COURT: It's clear in every way, shape, or
form

MR. MATASAR. (kay. And | amnot going to say
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much except, first of all, to say not just today but

t hroughout this case, M. Papagni has behaved in an
extraordi nary manner for a prosecutor. W have no probl em
wi th how he's handled the case. This is the only trial I
have had of nore than one day in ny |ife where there weren't
di scovery fights. You know, we got everything we wanted.

THE COURT: You need to be down here nore often.

I was just going to say we don't have those sane probl ens.

MR MATASAR Ckay. Well, that's great. | didn't
nmean federal court. | neant state.

THE COURT: Oh, let's always bl anme state court.

MR. MATASAR | amnot criticizing the people.
have had ny share in federal court in this building, though,
al so on anot her case.

THE COURT: | understand. Thank you for that
courtesy.

MR, MATASAR:  Just extraordi nary.

THE COURT: Ms. Robb, can | see you a second.

Go ahead. Keep talking.

MR. MATASAR He has been extraordi nary throughout
this case and showed it again when he tal ked about both the
obstructi on enhancenent and al so the cal cul ati on.

So he -- it sounds to ne -- and by the way, he's
doing this all while watching to see if | amwiting

sonet hing dowmn. So that's a higher degree of difficulty, I
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t hi nk.

But | sense that he's feeling that he's being

criticized or whatever. That's not com ng from ne,

Ms. Matthews, and certainly it didn't cone from

M. Blackman, ny closest friend, with whom | tried this
case.

THE COURT: So | would just say to everybody, we
spend a ot of tine in these courtroons, those of us on this
side of the bar. There are a |ot of people here who aren't
generally in the courtroom and there's certainly coverage
under that First Anendnent that gets out, and people need to
understand that how this process, which is dynam c, needs to
take place is sonetines the statenents are made not for the
pur pose of in one way or another maki ng peopl e unconfortable
but to try to frame the issue as it's nore |ikely accurate
fromthe work that we do as opposed to what people want to
think it is when they hear snippets.

MR. MATASAR  Under st ood.

And | think the court and M. Papagni al so know
that as part of ny duty as defense counsel, | nust raise
objections to things that are possible errors either for
appeal or otherw se.

So in that spirit, there are sinply two things I
want to nention.

First of all is M. Papagni, in his first
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suppl enental sentencing neno, attached the defense counsel's
letter to Ms. Robb. GCkay? The conplete letter. In our
view, the same local rule, which is 3003, which protects the
presentence report itself fromthe public record, which
makes it confidential, should al so make defense counsel's
letters to the presentence witer, the draft presentence
witer, confidential.

So we woul d ask the court, and there's no need to
do this -- to make a ruling now, you can if you' d like, we'd
ask the court to seal the letter.

THE COURT: | amfine to do that.

MR. MATASAR  Ckay.

=

PAPAGNI :  No objection.

MR MATASAR  Second --

THE COURT: If we need to do sonething nore to --
as set out in the local rule, we have tended to try to give
that heads-up to lawers and to -- as you know, the rule
changed recently.

MR MATASAR Right. Right.

So the second thing is what M. Papagni called a
Johnson question, which is the recommendation -- essentially
keeping with the recommendati on but bringing up negative
facts. In our view, despite his whol ehearted support of the
60- mont h reconmendati on, when we are in a context where the

probation office has reconmended 78 nonths for Steven
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Hanmond, 63 nonths for Dw ght Hammond, in our view, he
shoul d not be saying, in effect, bad things about them and
what they have done in the past.

In our view, that's the whol e purpose of these
cases, of Johnson. The cases don't say the prosecutor can't
give false information. They don't say that. It's al
expected that it's true information.

But by giving incendiary or enotional informtion
that inpacts negatively on the defendants by reciting that
with their recommendation, in our view, is not correct and
we object, and we ask the court not to consider those sorts
of things. | understand his point. | understand the
court's point when you say it's in the record.

Nonet hel ess, in our view, the spirit of that case
is you can't say, and I wll take a different case, you
can't say, for exanple, Your Honor, | come into this
courtroom | amgoing to stick wwth nmy recommendati on of the
| ow end of the range of 28 nonths, but really the defendant
beats, you know -- kicks his dog and has 24 felonies and al
this stuff. In our view, it violates the spirit of this
Johnson case and ot her cases.

THE COURT: Let ne just, for the record, because |
will do this while I go, just let nme point out the
fol | ow ng:

Qur obligation at sentencing is accountability
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and -- hope and accountability and conditions that are
geared toward assisting in preventing re-victimzation in
the community.

And if | find sonebody who is on a particular case
who, through the process, even though there's an agreed-upon
recommendati on, who has an underlying nental health issue,
am not going to ignore that and | am going to address that
with a recommendation for the |likelihood that this person
may have other pressure points and needs to deal with nental
heal t h.

In this instance, the way to look at this in terns
of fashioning a reasonabl e but not greater than necessary
sentence with a post-prison supervision periodis to | ook at
what's needed. The fact that it's called out to ny
attention that he has sone, shall we say, parenting issues,
perhaps, to deal wth or how he handl ed people m ght be
sonething that would nmatter to ne in a sentence.

It's not in any way, shape, or formgoing to
affect this sentence. | know what will affect my sentence.
But that's just a piece of information in trying to do
better work at the back end.

So | just, for the purposes -- there are purposes,
and sonetinmes narrow cases don't give us all the
information, and we can take this one up on appeal and find

out. | have another one that's sort of up there that I am
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an not particularly concerned about that may gui de that.

But that's the problemw th sentencing. It's a
dynam c process. Every person is unique. And what our goal
should be is to hold the person accountable for the crine
before us and to prevent the conmunity from bei ng
re-victimzed in the future by issues that we can address
t hr ough supervi si on.

So that would be what would be ny statenent |ater.
I mght as well nake it now because | think you will have
nor e.

MR MATASAR No, not that much nore. Wat | want
to tell the court about this incident is that it was fully
investigated, the district attorney for Harney County
hi nsel f was involved with the case. | have the QJIN record,
whi ch at one point | was thinking of introducing but | don't
think it's necessary. The case was fully investigated and
then di sm ssed pursuant to diversion.

| want to also tell the court, which isn't in the
file, that Dusty Hanmond was having a | ot of problens at the
time. H s parents could not handle him They asked the
Hammonds, especially his nother, asked the Hammonds to take
care of him They just didn't know what to do. What they
did was they -- anong other things, they sought nental
heal th counseling for him He was started on nedi cati on.

They were doing everything they could to try to help their
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nephew and grandson. That is the context for what happened.
And | think that's -- perhaps their extraordinary efforts
are what resulted in dismssal of the charges and a

di versi on.

It's along tine ago. |'d just ask the court not
to overweigh that incident froma long tinme ago.

THE COURT: | amnot weighing it at all. | mean,
| just think M. Papagni highlighted it to say that there
m ght -- fromhis vantage point, there was an expl anati on
why it took himso long to cone forward. That was handl ed
at trial. | amnot even -- it's such a collateral issue
that it's really -- you are beating a drumthat doesn't need
to be beaten.

MR. MATASAR. Geat. Geat. | amjust touching
the drumthat's been beaten before. That's how | am | ooking
at it here. It's been beaten pretty hard earlier today, so
| amjust touching on it and explaining it.

THE COURT: Cot it.

MR MATASAR As far as the other matters, as
M. Papagni said when | was witing, we disagree with a |ot
of that on the fires, which fires were set by whom That's
all in our papers.

| amgoing to let Ms. Matthews tal k about the
calculations. But | did want to say that | think as part of

M. Davis's work, there was a full and conplete interview of
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bot h defendants. Gkay. The court needs to know that.
There was a full and conplete interview by himbefore he
made his recomendation. | was there. M. Bl ackman was
t here.
Second of all, until | got the presentence report,

| had no idea that Ms. Robb wanted to talk to ny client. |

may have missed an e-nmail. | have may have m ssed a phone
call. |1 amnot saying that's not possible. But | sinply
did not recall and didn't know that. So -- and | amsorry
for that. Frankly -- well, so |l wll leave the -- let ne

just have one nore second here.

Ch, one nore thing about the appeal. O course we
respectfully disagree with Judge Murphy. | amsure the
court and M. Papagni, that's never happened to you, you
have di sagreed with the NNnth Grcuit, but one thing,
though, | think is inportant about the procedure, and that
is we did say they couldn't appeal. W did say that. But |
want the court to understand that the basis for that is a
line of cases in the Fourth Crcuit and which is clear and
not a lot of other circuits have tal ked about this, they say
that when the government requires a wai ver of appeal by the
def ense, that that neans the defendant cannot appeal. So
this was not some sour grapes or nade up or difficult
argunent. This was based on a line of authority in the

Fourth Grcuit and for which there was no authority in the




© 00 N o o b~ w N O

N N NN NN P R R R R R R P, R,k
g A W N P O © O N O OO M W N B O

36

Ninth Crcuit. W also had sone factual aspects of that.

So wth that, I will let Ms. Matthews conti nue.

M5. MATTHEWS: Thank you, Your Honor. And | wll
just touch on the point that he nade about us not realizing
that the PSR witer wanted to contact us. | apol ogize, Your
Honor. | looked -- ny |last nessage was in April, | believe,
and | didn't mention it in witing because | didn't want, in
witing, the tone to cone across that this was sonething
nore than a m scomuni cati on

So | just wanted to note that | thought about that
and | thought about scranbling and calling her and saying do
you want to tal k now because they had done an interview
previously and I would not have stopped ny client. W had
t hese vi sions about how sentenci ng woul d work, and | think
it was a m sconmuni cati on.

THE COURT: Well, and | think also that maybe
M. Davis had an opportunity to talk to themin an
abbrevi ated fashion. But when we don't do the process, we
can't recreate what was happeni ng on an expedited basis.
That really, you know, isn't our practice.

M5. MATTHEWS: And we tried in tone to convey that
we were not being critical of Ms. Robb's process in this
point in our letter even though we di sagreed on so many
poi nt s.

I would be happy to wal k through the guidelines
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with the court, although I had not nade a presentation
because we did put so much in witing. And ny -- what |
anticipated saying to the court was very nuch the point that
the court was just referencing, which is the Hammonds have
been on supervised rel ease for these past few years.
M. Hammond has been on for alnost 31 nonths. And they have
continued to ranch. They have continued -- they have worked
with the governnment in a variety of collaborative ways that
is required by ranching. They have a fire truck posted at
the end of their driveway so that they are available to help
the state deal with fires.

They have approached -- there's a new approach in
ranching. The origin of this dispute is the use of fire in
ranching to protect land, to inprove the land. There is a

new approach that has cone through habitat creation. So

there's the sage-grouse habitat and the -- | have forgotten
the other -- nule deer habitat, and they are working with
state and federal agencies. |It's a very collaborative

process where ranchers on their private property are
clearing the |Iand through chai nsaws and ot her nechani cal
devices, which is nmultiple points, | think, that are

rel evant for the court in considering sentencing, which one
is the issue that led us here is not just a noni ssue because
they have | earned their | essons and are not going to behave

that way but al so because the culture has changed in terns
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of how t hings are being handl ed; and two, that they have
been on supervi sed rel ease and been engaging with all of the
governnment al agencies that they need to engage with to do
their ranching. And so | think the court should at | east
consi der the resources of whether or not there is a

supervi sed rel ease term needed w th the understandi ng that
if it was inposed, | think they would do fine on it and they
woul d get credit for the tinme they have already served.

Sentencing practicalities, | would ask the court
to recommend FPC Sheridan for both defendants and that the
court explicitly note in each of their judgnments that the
court didn't see a reason that they couldn't be housed
together. W have explained to themthe limtations of the
court's influence in that regard, but we'd appreciate an
explicit statenment in the judgnent.

They have -- | think the judgnent woul d
automatically say it but I will say out loud -- credit for
the tinme they have al ready served in custody.

They have already paid their assessnents, and we
can navigate that with the clerk's office, however that
wor ks out, but those assessnments have been paid.

And | would ask -- everybody has reconmended their
continued release until the execution of the sentence. In
2012, they were sentenced on Cctober 30th, and the judge set

the January 4th, 2015 [sic] date. | would ask the court to
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consider that -- 2015. 2013. | would ask the court to
consider a January 4th, 2015 [sic] date, which is a
Monday -- 2016, change of year, for the obvi ous reasons.

M. Hammond is a 73-year-old nan. He's been
married for 55 years. He has no crimnal history. | think
all of the materials we have submtted have suggested why we
ultimately say that paragraph that M. Papagni read at the
begi nni ng, which was, we believe, that in Iight of the
Ninth Grcuit's ruling, which we cannot ignore and this
court cannot ignore, we believe that that 60-nonth sentence
i s reasonabl e.

And then, as | said, if you would like to walk
through with ne ny analysis of the guidelines, | would be
happy to do so, but | have put it in witing.

THE COURT: | know. | sawit in witing and
M. Papagni concurs, and I will make ny findings according
to that calculation. Frankly, that's a mathenmati cal
situation. If |I had to rule on a disputed cal cul ati on,
would do that. | don't need to in this instance. So | am
going to adopt in total your calculation and not go through
t hat process.

M5. MATTHEWS: | appreciate the statenent, Your
Honor .

THE COURT: Thank you. Anything el se?

MR. MATASAR. G ven your statenents about the
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gui del i nes, Your Honor, | don't think I amgoing to say
anything further. W appreciate that.

THE COURT: | am happy to go forward and | am
doi ng this together.

So gentl enen, you have each heard your |awer's
respective presentations, correct?

DEFENDANT DW GHT HAMMOND:  Yes.

DEFENDANT STEVEN HAMMOND:  Yes.

THE COURT: And you have heard the governnent,
obvi ously, make their recomendations, correct?

DEFENDANT STEVEN HAMMOND:  Yes.

THE COURT: Both of you have read the presentence
reports and all the filings by your |awers?

You need to answer out |oud --

DEFENDANT STEVEN HAMMOND:  Yes.

DEFENDANT DW GHT HAMMOND:  Yes.

THE COURT: -- because the court reporter takes it
down.

Any additions or corrections you want to call the
court's attention to at this tinme?

DEFENDANT STEVEN HAMMOND:  No.

DEFENDANT DW GHT HAMMOND:  No.

THE COURT: | am happy to hear anything either of
you or both of you wish to say, and I will let you decide

who would like to go first.
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DEFENDANT STEVEN HAMMOND: | have nothing to say,
Your Honor.

DEFENDANT DW GHT HAMMOND: | have got nothing to
say.

THE COURT: Really? That's so unusual. | always
have people who want to talk, but then that's your choice.

So here's the irony of this particular case: | am
a second generation Oregonian fromOntario, which is
130 mles fromBurns. | know that area incredibly well.
Ckay? Been here a long tine.

| have al so had the advantage of havi ng anot her
coupl e of cases that kind of feed into this whol e bigger
process, and they are called the ecoterrori smcases where
the governnment nade sone decisions in that case that perhaps
peopl e agreed with or didn't agree with, but we had to
follow the | aw

They didn't necessarily |ike how the governnent
was handling things either. | think that's a fair
statenent, general but fair. And they took action on their
own; caused a | ot of damage. Many of them have served
substantial tinme. Sone of themare out, and | see themon a
regular basis. And | wote to one of them back and forth
for the entire time he was in custody. They served very
| ong sentences for a decision they nade.

Most recently | had the -- | don't even know how
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to describe it -- responsibility of sentencing --
firefighters who were killed, young kids signing up to be a
firefighter heading out to a very dangerous fire, and the
helicopter they were in wasn't adequate. They all died. |
had to sentence those peopl e.

We all have obligations in this world. And then

we are a rule of law country. | amsitting here. | don't
have to make a decision. | followthe law. [It's not
whet her | agree with it or not. | will followthe | aw

So you have a legislative body and a congress to
make those |aws or the initiative process.

But when the lawis in place, we are going to
followit. That's just howit is. And | can tell you there
are prosecutors and defense attorneys here that we go round
and round on different issues, and they have their job, |
have ny job, and we do the best work we can in here.

Hol d peopl e accountable for the crine they
commtted and then | ook at how to fashion a supervised
rel ease period that will do the best we can to make certain
that they are | aw abiding, are not back in court, address
their crimnogenic needs, their risk factors, their
criteria. There's a lot of science that we are using to
hel p i ndividually address behaviors that perhaps put the
community at a position of being re-victimzed.

| amnot particularly concerned that you are going
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to do this again. And | think Ms. Matthews has articul ated
sonme of the precautions that you have taken. | also think
isn't it interesting that science has hel ped us understand
how better to manage | and, how better to nanage the
resources, and to understand that this state has

63 mllion acres, |and-based public |ands, the entire state,
48 percent, 48 percent in the public's interest and trust of
that 63 mllion acres. W have a huge responsibility in
this state, unlike many others, because we are so heavily a
public | ands state.

So the laws and how it's governed, everybody's
doi ng the best they can. And as we know, we have all been
t hrough budget shortfalls and sequestration and very
difficult times to nanage the agencies that are responsible
for 48 percent of the |ands and waters and resources of this
particul ar state.

They are stretched. Wre they perfect? Probably
not. Were they doing their best work? Wre they trying?
Yes, they probably were. Are people perfect? No, they are
not .

But you don't have the right to nake decisions on
public lands when it's not yours and there are processes and
laws in place that give you an opportunity to engage the
governnental bodies to preserve that |and.

Now, | don't subscribe to the theory that we just
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get to own everything. W hold it as people in public trust
for the next generations.

Now, there are decisions. The congress and the
| egislature and the initiative process nmake a | ot of
decisions and we are obligated to follow those. But when |
thi nk back of what really this is all about is we hold al
these resources in trust for the next people to cone after
us, and are we leaving themw th as nmany opportunities as we
have all had? How are you?

So when you cel ebrate -- and by the way, | can
think of another three or four cases where people think they
don't have to follow the rules for hunting and fishing. In
fact, the only cases ny children were interested in when |
canme hone after going on the bench were the Fish and
Wl dlife cases where they put a decoy deer out, right? You
know. O goggl es, people who go up w th goggles over the
fish ladders and the sportsmanli ke conduct was, you know,
what sportsmanli ke conduct. So | had dozens of those cases.

So in every way, shape, or form people don't
understand the rules are there for a reason. Can you
i magi ne how you'd feel if sonmebody had died in that
instance? This would be a very different case.

That's why Ms. Robb's cal cul ations, | understand
why she nmade them | understand exactly why she nade t hem

In any nonent you don't know who is -- where they are, and |
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remenber very vividly in the ecoterrorismcases that if
there had been a caretaker sleeping in the Qakridge building
or if there had been a caretaker at the gl ue sl aughterhouse
or if there had been sone sonebody up in the ski |ift
sl eeping there that night and they died, different cases.
There's no -- there's no difference. You don't play with
fire in that instance when you don't have it in place. Any
rancher, person of the | and, respected person who goes into
the forest knows that.

Ri ght ?

You coul d have nmade this so nuch easier by
under standi ng that the deal was the deal was the deal. | am
sorry it wasn't what happened and where you are and this has
dragged on for an enornously long tinme. | amnot bel aboring
this or doing anything that isn't what was called for in
this case and | amnot going to do anything other than yes,
you are, in so many ways, |ike many human bei ngs,
conplicated, nore angel probably than clay, but you got sone
clay that went sideways and caused a | ot of damage, and |
bet you wi sh you could go back and do it differently. But
here you are.

So the NNnth Crcuit had the opportunity to take a
| ook at this. They nmade their decision, and they sent it
back to ne. | have read everything. You know, | have been

here. | read everything in this case.
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And | woul d have understood the other factor, and
that is it wasn't a jury of people fromEugene. It wasn't a
jury of people fromPortland. It was a jury out of
Pendl eton that nmade this decision. Your peers. Your peers.
They found what they found in the case. They were very
cl ear about taking a | ook and bei ng sel ective about what
charges they convicted you on. But they gave the
information to the court, and we stand by the jury system
You asked those inportant questions to a jury of your peers,
and you got the answer. And so all we are doing today is
i mposi ng the sentence that is reasonable but not greater
t han necessary and conports with the statute and what's
called for in this particul ar case.

| can tell you there's lots of cases where | sit
here, and not all the prosecutors are in this room but they
know | bridle at and cajole and try to get some concessi ons.
And when they stand up and say here's the | aw and here's
what you got to do, and the defense counsel tries their
best, but they know, we all know what we need to do in this
room

Again, we are a systemof |aws, system of | aws,
and if we are given discretion, we will use it, but inthis
instance | don't feel | have that discretion.

So | suspect you are going to nmake contributions

when you go back into the community that perhaps you will be
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able to talk to peopl e about making better choices and to be
respectful and to build relationships with those

or gani zati ons, those governnental agencies, those

i ndi viduals who are trying their best to do what's expected,
and that is be great stewards for the next generation of the
lands. Need | say nore than the Steens Muntain, that whole
area, is one of the nost precious, beloved parts of this
state; not often seen, but those who see it, it's to be

cherished and protected and the | ands around them \at if

it had gotten out of -- all of this had gotten out of
context? You know, | still drive around the State of

Oregon. | renenber the big fires when | was little. They
are still burned. They have not been replaced. That danage

is huge, and this state has suffered under those.

So you don't cel ebrate by dropping matches
anywhere, if that's what happened. You don't just drop
mat ches everywhere. You know that. But nore inportantly,
you have respect when you have the privilege, the privilege
of using public Iands to nake a |ivelihood.

So for the record, | have adopted the
calculations. | amlooking first to Steven Hammond.  Your
total offense level is a 10.

Your crimnal history is a lll, I believe; is that
right?

M5. ROBB: Il if you go with counsel's argunent.
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THE COURT: Counsel's argunent. | will go with
his at Il, which is a guidelines range of 8 to 14 nont hs?

M5. ROBB: Yes, Your Honor.

THE COURT: Taking all those factors into
consi deration and | ooking at what trunps this guideline is I
am going to inpose on Count 2, you are commtted to the
Bureau of Prisons for confinenment for a period of 60 nonths.

Upon rel ease from confinenent fromthe
institution, you will serve a three-year term of supervised
release. | amwlling to take a | ook at that down the road.

Those ternms and conditions are general and they
are set by probation

The special conditions are as foll ows:

You shall disclose all assets and liabilities to
your probation officer and shall not transfer, give away, or
ot herwi se convey any asset with a fair market value in
excess of $500 wi t hout approval of the probation officer.

You shall not neke application for |oans, enter
into any credit arrangenent, or enter into a residential or
busi ness | ease agreenent w thout approval of your probation
of ficer.

You shall authorize to the U S. Probation Ofice
any and all financial information by executing a rel ease of
financial information formor by any other appropriate neans

as directed by your probation officer.
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You shall cooperate in the collection of DNA as
requested by your probation officer

Next, you shall have no contact with the Bureau of
Land Managenent enpl oyees in person, by tel ephone, through
correspondence or a third party or enter |and owned by the
Bureau of Land Managenent w thout prior approval of your
probation officer. |f you have a need, you certainly need
to make contact, and that will be, | amsure, afforded you
for the purpose requested.

Am | right about that, M. Papagni?

MR PAPAGNI : Yes, Your Honor.

M5. MATTHEWS:  And Your Honor, might | note that
that was not a condition of their original judgnent. And I
have no doubt that they will be able to --

THE COURT: Wat wasn't?

M5. MATTHEWS: The no contact with BLM was not a
speci al condition that was inposed in the original judgnent.
And | appreciate that.

THE COURT: Until we kind of get everybody working
together, | think let's --

M5. MATTHEWS: And | appreciate that, Your Honor.

The only other thing | wanted to note, and it's a
little awkward because this is obviously M. Hamond
St even.

THE COURT: That's fi ne.
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M5. MATTHEWS: That the Ninth Crcuit has held
that you are also entitled to credit for tinme served on
supervi sed rel ease

THE COURT: | am not done.

M5. MATTHEWS: Thank you.

THE COURT: WMaybe | shoul d finish.

M5. MATTHEWS: | appreciate it.

THE COURT: Next, you are to abide by a civil
settlenent with the Bureau of Land Managenent; in this case,
specifically payment of $400, 000, the bal ance of which will
be paid in full -- is that --

M5. MATTHEWS: Decenber of 2015.

THE COURT: Right. And that's still agreed to is
nmy under st andi ng.

M5. MATTHEWS: That is still agreed to and
anti ci pat ed.

THE COURT: kay.

Wth regard to Count 5, you are commtted to the
Bureau of Prisons for confinenment for a period of 60 nonths
to be served concurrent -- that nmeans at the sane tine --
with the sentence inposed in Count 1.

| amnot inposing a fine. You have the
restitution obligation that you need to pay.

You have paid the fee assessnent, so | wll just

note for the record because | -- again, so that it's
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applied. It's nore of a detail for our finance office that
t he amount of $100 per count of conviction, it's $200, is
due and owing. |It's been paid, and if it hasn't been
applied, this should trigger that application.

You entered into a plea agreenent that waives al
or a part of your appeal rights, so to speak.

MR. MATASAR. O not.

THE COURT: O not. You are certainly entitled to
file a notice of appeal. The Ninth Grcuit will tell us if
we have done it all right.

It's not personal to anybody. No judge or |awer
or anyone should take their rulings as personal. W all get
m xed nessages, shall we say, fromthe Ninth Crcuit.

So regardl ess, they have the obligation to correct
any record or problemin this particular case, and they wll
have it again. But you have to file that notice within 14
days of today's date.

You will get credit for tine served. That will be
cal cul at ed.

| will certainly make a reconmendati on for
Sheridan for the canp.

And I will also reconmend that the court has no
objection, if you are both willing and able and interested
to serve that sentence in the sane facility. That's a

bi gger decision nade by the Bureau of Prisons, and generally
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they barely listen to us on sone of those recommendati ons
except when there's nedical needs, and then they are
generally pretty attentive.

Anything else? D d | mss anything?

MR, PAPAGNI: |If he can voluntarily surrender
Ms. Matthews requested that.

THE COURT: It was January 4th?

M5. MATTHEWS: January 4th.

THE COURT: | don't have a problemw th that. |
generally allow that.

MR. MATASAR  Your Honor, Ms. Matthews is going to
tal k about the conditions, but there was just one that I
wanted to raise, and that is when you say enter on BLM I and,
their land is --

THE COURT: Property is going everywhere.

MR. MATASAR. Yes. Checkerboard thing, so they
will be driving on roads. As long as they could either ask
their PO, we would probably appreciate it if sinply driving
through BLM |l and with no contact with people is okay.

THE COURT: | don't have a problemw th that. |
i mpose that all tinme when | have people who violate the
Native Americans' rights on their tribal properties as well,
and just generally they can drive on those roads, but they
are not to sort of use those properties w thout giving sone

notice and sone obligation to | et people object.
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MR. MATASAR. Thank you.

THE COURT: So | understand how t hat patchwork is
done out there.

Any questions?

MR MATASAR Not fromme, Your Honor. GCo ahead.

THE COURT: And turning to M. Dw ght Hammond.
Sane cal cul ations in place.

Your offense level is a 6.

Your crimnal history is al. O to 6 nonths

Looking at the factors -- | amnot going to even
address those because, again, it's trunped by the mandatory
mninmumin this particular case.

| amcommtting you to the Bureau of Prisons for a
period of 60 nonths.

Upon rel ease from confinenent, you will have a
three-year term of supervised release subject to the
standard conditi ons of supervision adopted by this court and
the foll ow ng special conditions:

M. Hammond, they are identical to the ones | just
recited. Do you want me to read those out |oud again for
you, or do you understand and acknow edge that | did that?

DEFENDANT DW GHT HAMMOND: | under st and.

THE COURT: Thank you. | will note that for the
record.

Again, | amtold that you have paid your $100 fee
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assessnent. Again, for purposes, it's a $100 per the count
of conviction, and it will be applied and then transferred
in our finance office to effectuate that obligation.

You entered into a plea agreenent that waives al
or part of your appeal rights. |[If you wish to file a notice
of appeal, you may do so. It will be governed by that
agreenent unless we are told otherw se.

And you have 14 days in which to do that. If you
can't afford to do it, contact the clerk's office. It wll
be done for you for free.

| recommend the canp at Sheridan.

You will get credit for tine served. Al that was
served ahead of tinme will be applied.

And | don't have any objection to you being pl aced
in the sane facility with your relative or your codefendant
inthis particular case. 1In fact, I will nmake sure, Kellie,
we say that wth regard to both relatives.

Is there anything | m ssed?

M5. MATTHEWS: The self-surrender date for him

THE COURT: Sane date. Sane date. | don't have
any problemw th that. You know, | don't generally have a
problem It's rare that | take people into custody.

For those of you who are attending, | want to say
a coupl e of things.

Nunber one, excellent |awering done by everybody,
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all the preparation, it was excellent work. W are here
because the Court of Appeals took a | ook at sonething, as
they are bound to do, and they sent this case back for the
court to followthe law, which is what | believe | did

t oday.

But it's inportant that you are here because a | ot
of tines m scomunication about what really takes place in
t he courtroom has any nunber of the players who are actually
doing the work frustrated with no way to respond to the
m scommuni cati on or the m sstatenent.

What | would do is | want to underscore how nuch
it meant for M. Matasar to step right up and acknow edge
the work that M. Papagni has done and how t hese | awyers
have wor ked together and agreed to disagree in a
prof essional way. That's what we expect in this courtroom
Not personal. No attacking here was in any way other than
what they are obligated to do on behalf of their clients,
which is respected. None of this is done for any way,
shape, or formother than to apply the lawto the facts that
we have and to wal k through this process.

So that's a big deal for those of you who are not
yet generally in the courtroomto have the | awers step up
and do the kind of courtesies that they extended today.

Now, M. Papagni, | knew, today would cone in here

and he had a lot to say. | knewthat. And | know that it
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was frustrating because when you don't get the chance and
you are painted in a particular way, you want to nake sure
t hat everybody knows you have done your job well, and
especially if you have done it over decades because
reputation is all really | awers have.

So what | would tell you is all the | awers who
are here today have excellent reputations, and their work is
such that | can read it. And there isn't going to be a
di f ference between what | read about and what | see when
they present. And that's, in so nany ways, just an
incredi ble professional joy to have that privilege to be in
a courtroomwhere that's practiced.

So for all three |lawers, four |awers here today
who have worked on these cases and to M. Bl acknman,
everybody did excellent work. W don't always agree, but
this is how we resol ve our disputes. W resolve themin the
courtroom W don't resolve themout in the land. W don't
resolve themout with self-help. W don't resolve themwth
guns and weapons that are not applicable. W resolve them
in the courtroomor where people can agree.

So good luck to both of you. That's all.

M5. MATTHEWS: Thank you, Your Honor.

(The proceedi ngs were concluded this

7th day of Cctober, 2015.)
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| hereby certify that the foregoing is a true and
correct transcript of the oral proceedings had in the
above-entitled matter, to the best of ny skill and ability,

dated this 5th day of Novenber, 2015.

/s/Kristi L. Anderson

Kristi L. Anderson, Certified Realtinme Reporter




